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Part Three, Chapters 6-12 
 

The Transactional Lawyer 

 
 Part III covered a lot of ground, including in-depth treatment of the rules relating to general 

partnership.  Although the coverage of limited partnerships and limited liability companies seems less 

intensive, remember that much of the learning about general partnerships maps directly onto the other 

entities.  Part III also contained a substantial chapter on fiduciary duties in agency and unincorporated 

entities.  The three scenarios that follow will give you a chance to evaluate the adequacy of a partnership 

agreement, contemplate the differences between partnerships and limited liability companies, and draft a 

limitation on the fiduciary duties of the constituents of an unincorporated entity.  
 

Scenario One 

 

 John Faile and Deborah Seldin have decided to form a partnership to invest in real property 

and, relying on a form book, have drafted the partnership agreement that appears below.  They 

have asked you to evaluate its adequacy in reflecting their various major goals.  Please read the 

agreement, bearing the listed goals in mind, and then draft any changes that are necessary or that 

you otherwise find advisable for clarification or otherwise.  You may assume that any conflict of 

interest in representing both parties has been resolved appropriately. 

 

 Goal One  To borrow the money needed to construct a hotel and commence its operation as a 

Hilton franchise. 

 

 Goal Two  To protect the partnership’s assets and business operation from the claims of a 

partner’s creditors, in bankruptcy or otherwise. 

 

 Goal Three  To make sure that (the anticipated) appreciation of value in the partnership’s 

property and/or business is fairly divided between the partners. 

 

 Goal Four  To make sure that the partnership cannot be dissolved by the dissociation of one 

of the partners.  

 

 [Note that a general partnership can exist without a written partnership agreement.  If there 

is a written agreement, the partners may choose how thorough it should be.  For the most part, 

the consequences of brevity in a partnership agreement is that the relationship among the 

partners is governed by the provisions of state partnership statutes.  The F&S Property 

Investments Partnership Agreement is a relatively short form of partnership agreement that 

relies on state statutory law to fill in a number of gaps.] 

 

F & S PROPERTY INVESTMENTS 

PARTNERSHIP AGREEMENT 
 

 THIS F & S PROPERTY INVESTMENTS PARTNERSHIP AGREEMENT (this 

“Agreement”) is entered into as to the __ day of ___, 20__, by and between John Faile and 

Deborah Seldin, each of whom is married and a resident of the State of _____. 
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 The parties (referred to collectively as the “Partners” and individually as a “Partner”) desire 

to form a general partnership (the “Partnership”) under the laws of the State of _____, and 

otherwise in accordance with this Agreement, to construct, own, and operate a Hilton Inn in 

____, ______.  

 

 NOW, THEREFORE, the parties hereby form, and agree to conduct their activities as, a 

_____ general partnership for the purposes set forth below and upon the following terms and 

subject to the following conditions. 

 

1. Name and Purpose.  The Partnership shall be known as “F & S Property Investments.”  

The purpose of the Partnership shall be to construct, own, and operate a Hilton Inn in 

____, _____, and any other lawful business as decided upon by the Partners. 

2. Term.  The Partnership shall commence upon the date of this Agreement and shall 

continue until dissolved. 

3. Capital Contributions.  The Partners shall contribute on an equal basis such capital as 

they deem necessary for the operation of the Partnership.  A separate capital account shall 

be maintained for each Partner.  A Partner’s capital account shall be increased by his or 

her original and any future capital contributions and his or her distributive share of 

Partnership income and gains, and will be reduced by distributions of cash or other 

property to the Partner and his or her distributive share of Partnership expenses, losses, 

and deductions.  Neither Partner shall withdraw any part of his or her capital account 

without the consent of the other Partner.  Neither Partner shall be entitled to receive any 

interest on his or her capital contributions or his or her capital account balance.  Each 

Partner’s initial capital contribution shall be $220,000.00. 

4. Profit and Loss. Partnership profits and losses shall be divided as follows: 

John Faile  50% 

Deborah Seldin 50% 

5. Management.  Each Partner shall participate in the control, management, and direction of 

the Partnership and, except as otherwise provided herein, shall have authority to bind the 

Partnership.  The following acts may be done only upon the agreement of all Partners: 

(a) Borrowing money in the name or on behalf of the Partnership; 

(b) Purchasing, selling, leasing, pledging, or mortgaging any Partnership property, or 

entering into any contract for any such purpose other than in the ordinary course of 

Partnership business; 

(c) Knowingly allowing or causing anything to be done whereby Partnership property 

may be seized or attached or its ownership or possession otherwise restricted; 

(d) Distributing cash to the Partners; 

(e) Filing a statement of partnership authority; and 

(f) Authorizing any merger of the Partnership with or into any partnership, corporation, 

or limited liability company. 

6. Banking.  All funds of the Partnership shall be deposited in its name with a bank or banks 

selected by the Partners in accounts designated by the Partners.  All Partnership funds 

shall be subject to withdrawal on the signature of any Partner, or the signature of an 

individual designated in writing by the Partners. 

7. Accounting. Proper and complete books of account of the Partnership business shall be 

kept at _____________ (which shall be the Partnership’s principal place of business) and 
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shall be open to inspection by each Partner at any reasonable time during business hours.  

Within sixty (60) days after the end of each fiscal year of the Partnership, the Partnership 

shall furnish t each Partner an annual report of Partnership financial affairs for the year. 

8. Restrictions on Transfer.  No Partner may sell, transfer, assign, or pledge or otherwise 

encumber or permit any encumbrance of all or any part of his or her interest in the 

Partnership except as provided in this Paragraph 8.  Any other attempt to so transfer or 

encumber any such interest in the Partnership shall be void. 

(a) Each Partner agrees not to transfer or attempt to transfer any interest in the 

Partnership to a party other than the other Partner without first notifying the other 

Partner and granting to such other Partner an option to purchase the interest (the 

“Option”) at a price equal to the then-existing capital account balance of the selling 

Partners. 

(b) The other Partner shall have a period of sixty (60) days from the date of mailing of 

the notice, or the date of delivery if it is personally delivered, to give notice of an 

intent to exercise the Option. 

(c) If the Option is exercised, the purchasing Partner shall pay for the Partnership 

interest, in cash, within ten (10) days of the date on which the Option is exercised.  If 

the Option is not exercises, the selling Partner shall be free to transfer the offered 

interest to the offeror.  The offeror shall take the interest subject to the terms and 

conditions of this Agreement. 

(d) If the Option is exercised, the Partnership shall use its best efforts to cause the selling 

Partner to be released from continuing liability on any Partnership loan instruments 

which the selling Partner has signed. 

(e) If the Option is not exercises, and the transfer to a third party occurs without a 

dissolution of the Partnership under Paragraph 9(c) below, the Partnership shall 

continue and the terms and provisions of this Agreement shall be applicable without 

further act or deed. 

9. Dissolution.  The Partnership shall be deemed dissolved upon the occurrence of any of 

the following events: 

(a) The expiration of twenty (20) years from the date hereof; 

(b) Agreement of the Partners; 

(c) Transfer of a Partner’s interest by a selling Partner to a third party under the terms of 

Subparagraphs 8(a) through (d) above unless the other Partner decides not to wind up 

the Partnership’s business; or 

(d) Otherwise pursuant to the ________ Revised Uniform Partnership Act, as amended. 

10. Termination.  Upon dissolution the Partnership shall be wound up and terminate.  The 

Partnership property shall be sold (and any Partner may be a purchaser of all or any 

portion hereof), its liabilities paid or provided for, and the remaining assets distributed to 

the Partners pro rata in accordance with their capital accounts.  Any remaining profits 

shall similarly be distributed pro rata in accordance with the Partners’ capital accounts as 

they stood immediately prior to termination. 

11. Notices. Any notices or demands permitted or required hereunder shall be in writing and 

delivered either personally or by certified mail addressed to the address set forth on the 

signature page or such other address a the Partners designate in writing.  All mailed 

notices shall be deemed received on the date the postmark is affixed by the United States 

Postal Service. 
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12. Governing Law.  This Agreement shall be interpreted, construed, and enforced in 

accordance with the laws of the State of ____. 

13. Entire Agreement.  This Agreement represents the entire agreement of the parties with 

respect to its subject matter.  There are no other prior or contemporaneous agreements, 

either written or oral, among the parties with respect to this subject.  No provision of this 

Agreement may be modified in any way without the written consent of each party. 

 

 IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and 

year first written above. 

 

 

____________________  ______________________ 

John Faile      Deborah Seldin 

 

____________________  _______________________ 

____________________  _______________________ 

 

[Your teacher may ask you to complete this assignment in writing or to prepare it for class 

discussion.  You may be asked to apply the law of a specific state or to assume the applicability 

of the Revised Uniform Partnership Act, as amended.] 

  

Scenario Two 

 

 Before commencing business as a general partnership, John and Deborah (introduced in 

Scenario One) are persuaded by your good advice to form a limited liability entity.  The State of 

____ does not recognize the limited liability partnership, but does, of course, offer the option of 

forming a limited liability company.  Assuming that the Partnership Agreement set out in 

Scenario One does adequately reflect all of the goals of John and Deborah, please redraft it as the 

Operating Agreement for a limited liability company.  

 

[Your teacher may ask you to complete this assignment in writing or to prepare it for class 

discussion.  You may be asked to apply the law of a specific state or to assume the applicability 

of the Uniform Limited Liability Company Act, as amended.] 

 

Scenario Three 

 

  John and Deborah (introduced in Scenario One) have decided to continue with the 

formation of a general partnership, rather than a limited liability company, but have expressed an 

additional goal.  This is to limit their fiduciary duties to the partnership and to one another to the 

maximum extent permitted by law.  In particular, they wish to make it clear that either of them 

can own and/or operate a business that might be in competition with the Hilton Inn that they 

propose to run.  Please draft the necessary provision(s) to effectuate this additional goal. 

  

[Your teacher may ask you to complete this assignment in writing or to prepare it for class 

discussion. You may be asked to apply the law of a specific state or to assume the applicability 

of the Revised Uniform Partnership Act, as amended. ] 

 


